
IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE: 

             SONITPUR:TEZPUR

PRESENT: Mr. R.LAL, AJS

GR CASE No.2031/2010

U/S498A/34 IPC

STATE OF ASSAM
Vs

Nagen Das & 2 others.

DATE OF EVIDENCE: 12.11.09, 24.12.2009 & 25.08.11

DATE OF ARGUMENT: 23.11.11

DATE OF JUDGMENT: 29.11.11

ADVOCATE FOR THE PROSECUTION: Mr. Gajreil

ADVOCATE FOR THE DEFENCE:

JUDGMENT:

      
1. The case at hand was initiated on the basis of an FIR lodged by Ritamoni 

Das   stating  inter-alia  that  she  was  married  to  the  accused Nagen Das. 

During their conjugal life, the accused persons started committing physical 

and mental cruelty and asked her to meet the unlawful demand of dowry.

2.  Upon  receipt  of  FIR  the  O/C  Tezpur  PS  registered  PS  case  number 

109/2009 and endorsed it to a police officer for investigation.  In the course 

of  investigation,  the statements of material  witnesses were recorded,  the 

accused Nagen Das was arrested while the other two accused evaded arrest. 

After completion of other usual aspects of investigation, police submitted 

charge sheet vide CS 144/09 under Section 498A/34 IPC showing the  FIR 

named accused Nagen Das Dharmeswar Das and Jyoti Das as the accused. 

On receipt of the charge sheet, my learned predecessor took cognizance and 

directed the issuance of processes against the listed accused persons. In due 

course  the  accused  appeared  and  copy  of  all  relevant  documents  was 

furnished to them. After hearing the parties, and upon being satisfied that 
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there was prima facie materials,  charge under Section 498A/34 IPC was 

framed  read  over  and  explained  to  the  accused  persons.  The  accused 

pleaded not guilty and hence the case proceeded to next stage of trial. The 

defence case is one of total denial. 

3.  POINT FOR DETERMINATION:

•Whether the accused Nagen Das Dharmeswar Das and Jyoti Das in the year 

2008 and early 2009 committed continuous cruelty upon the complainant 

with intent to coerce her to meet the unlawful demand of dowry and on 31-

1-2009 assaulted her and forced her out of the matrimonial home? 

4. DISCUSSION DECISION AND THE REASONS THERE FOR: I have 

perused the record and heard the parties. In this case the prosecution case 

rests on the testimony of the informant and her mother examined as PW1 & 

PW3. 

5. The alleged victim Ritamoni Das has been examined as PW1 and she has 

averred that on 12.05.2007 she was married to accused Nagen Das and that 

after marriage, she cohabitated with her husband in the marital home. It is 

further  stated  that  within  a  few  months  of  marriage,  her  husband,  her 

brother-in law and sister-in-law demanded one lac rupees, one colour T.V. 

and other goods and harassed her with these demands. It is testified that out 

of cohabitation with her husband, she became pregnant but during delivery 

of first child,  her husband and relatives did not even come to meet her. 

According to PW1 when she went back to the house of her husband, the 

husband and other relatives again started committing torture upon her with 

intent to coerce her to meet the unlawful demand of dowry. This witness 

has deposed that on 07.02.2009, she was assaulted by the three accused late 

in the night and again on the next morning i.e. on 08.02.09 and was forced 

to sign on some papers. She was then thrown out of the matrimonial home 

along with the infant child.

6. Premeswari Devi, the mother of the informant has been examined as PW3. 

She has corroborated PW1 on material particulars and stated that there was 

demand for money, colour TV etc and when those demands could not be 

met her daughter was subjected to torture and cruelty. It is further testified 

that  ultimately  her  daughter  was  forced  out  of  the  matrimonial  home. 
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Hemlata Das, examined as PW2, has averred that Ritamoni Das is the wife 

of  accused  Nagen  Das  and  out  of  wedlock,  one  child  was  born  to  the 

couple. It is also deposed to that at present, the wife is living separately 

from  her  husband  but  he  is  unaware  about  the  reasons  for  the  marital 

discord.

7. What is thus clear is that there is corroboration between the deposition of 

PW1 and PW3 on all material particulars. It has been argued by the learned 

Assistant PP that PW2 has also supported the prosecution’s case inasmuch 

as he avers that at present the wife is living separately from her husband 

and that presumption ought to be drawn that accused persons committed 

cruelty and forced the victim out of the matrimonial home. In this context, I 

would like to point out that corroboration alone is not a sure guarantee 

of truth. It is time now to look into some subtle aspect of this case. PW1 

has  no-where  stated  in  her  deposition  that  she  told  her  mother  of  the 

infliction  of  torture  upon  her  by  these  accused  persons.  PW3 does  not 

depose that  she was present  when the  husband and his  reltives  tortured 

PW1.  In  that  view  of  the  matter,  the  testimony  of  PW3  on  material 

particulars  become hearsay  and this  Court  cannot  act  upon inadmissible 

evidence. That apart, from the cross examination of PW1 and PW3, it can 

be inferred that on the relevant date i.e. on 08.02.2009, the accused/husband 

wanted to go for Pal Naam at Nagaon whereas the wife wanted to go for 

Satya Narayana Puja at her home. 

8. The prosecution has relied upon the evidence of PW2 to submit that the 

admitted fact that the wife is living separately from her husband goes to 

show  that  some  sort  of  cruelty  was  committed  upon  her  and  it  is  the 

submission of Mr. Gajriel, learned Assistant PP that no Hindu Assamese 

lady would leave the marital home unless there are cogent reasons. 

9. The  submissions  so  advanced  are  legally  not  sustainable.  When  a  wife 

leaves the house of the husband, it is a circumstance to prove that there was 

marital discord. However whether the husband or the wife was at fault for 

the  marital  discord  cannot  be  presumed from this  circumstance.  Merely 

because the wife left the marital home cannot lead to automatic conclusion 

that  the  husband committed cruelty  or  demanded dowry.  The burden is 

upon the prosecution to prove these aspects through cogent and credible 

evidence. It is pointed out that in penal cases, there is strict interpretation of 
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statute and no presumption can be drawn against the accused unless the 

statute permits doing so. In a case under Section 498A IPC, the statute does 

not permit the drawing of any such presumption against the accused and 

hence the submission so advanced is liable to be thrown over-board.

10. In the light of the above discussion, when we re-visit the testimony of PW1, 

it  is  noticed  that  this  witness  could  not  remain  steadfast  during  cross 

examination.  The  defence  was  able  to  show  improvement  and 

embellishment from her previous statements recorded under Section 161 

Cr.PC and Section 164 Cr.PC. In such circumstance, there can be no two 

opinion that PW1 is at best a partially reliable witness. The settled principle 

of appreciation of evidence is that unless the witness is solely reliable, the 

Courts  should  not  act  upon  uncorroborated  testimony  to  fasten  penal 

liability. So situated I conclude that the three accused deserves to be given 

benefit of doubt. 

    ORDER

In the result and for reasons discussed above, I am of the considered opinion that 

prosecution has not been able to prove the charge against  the accused persons 

beyond reasonable doubt. Consequently, the accused persons are acquitted and be 

set at liberty. Bailor stands discharged.  

Given under my hand and seal of this Court on this 29 th day of November 

2011

Roushan Lal, AJS

SDJM Tezpur. 
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